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INTRODUCTION

The decision to move a family member or a loved one into a nursing home is one of the most
difficult decisions you can make.

Perhaps the move is being made because the family member can no longer care for him or
herself...or perhaps the person has a progressive disease like Alzheimer’s...or has had a stroke or
heart attack.

No matter the reason, those involved are almost always under great stress.

At times like these, it’s important that you pause, take a deep breath and understand there are
things you can do. Good information is available and you can make the right choices for you and
your loved one.

This booklet is designed to help provide you with information and answers to the questions
which I, as an Elder Law attorney, deal with on a daily basis.

I found it helpful to my clients as I put the information together, and I hope you will find it
useful
as well.

Victoria L. Collier
Attorney at Law



Selecting a Nursing Facility

When someone is faced with the overwhelming job of finding a nursing home for a loved

one, the question often asked is, “Where do I begin?”” Although this is a job that no one
wants to do, it can be done with forethought and confidence that the best decision was made for
everyone involved.

When nursing home placement is necessary, it is crucial that the family and/or potential
resident decide what’s most important to them in looking for a facility. It is important that the
resident’s needs and wants be included in the evaluation. Things such as location of the facility,
if a special care unit is necessary and type of payer source should be considered when beginning
this process.

The next step is to identify the facilities in your area which meet the criteria you
established above. Listings of facilities in Georgia can be obtained from:

e Georgia Council on Aging, (404) 657-5343

e Georgia Senior Legal Hotline (888) 257-9519

e Alzheimer’s Association, (800) 272-3900

e New Lifestyles Magazine, www.NewLifeStyles.com, (800) 869-9549

e Senior Resources Directory, (770) 938-0888

e The Elder & Disability Law Firm of Victoria L. Collier, PC (404) 370-0696

If placement is “down the road” and you have time, call the nursing facilities and ask
them to send you their information packet including an activity calendar and a menu.

Get ready to tour the facilities you have chosen. Don’t schedule your tours. Just show up
during regular business hours. You will be able to meet with the administrative staff who will
answer all your questions. Next, you will want to tour a second time in the evening or on the
weekend just to see if there is a drastic difference in the atmosphere of the facility or the care
being provided. It is important to tour at least two facilities so you can see the difference in the
physical plant and the staff.

When you are touring, pay attention to your gut feeling. Ask yourself the following
questions ... Did I feel welcome? How long did I have to wait to meet with someone? Did the
admission director find out my family member’s wants and needs? Was the facility clean? Were
there any strong odors? Was the staff friendly? Did they seem to generally care for the resident?
Did the staff seem to get along with each other? Listen and observe. You can learn so much just
by watching and paying attention.



When touring a facility, ask any questions that come to mind. There are no “dumb”
questions. Here are a few examples of questions you will want to ask to make sure that the
administration of the facility is giving proactive care instead of reacting to crisis.

* How do you ensure that call lights are answered promptly regardless of your staffing?

* [f someone is not able to move or turn him or herself, how do you ensure that they are
turned and do not develop bedsores?

» How do you make sure that someone is assisted with the activities of daily living like
dressing, toileting and transferring?

* Can residents bring in their own supplies?

* Can residents use any pharmacy?

* How many direct care staff members do you have on each shift? Does this number
exceed the minimal number that state regulations say you have to have or do you just
meet the minimum standard?

» What payer sources do you accept?

* How long has the medical director been with your facility?

* How were your last state survey results? (Ask to see a copy)

* How did you correct these deficiencies and what process did you put in place to make
sure you do not make these mistakes again?

* Has the state prohibited this facility from accepting new residents at any time during the
last 2 years?

* What is your policy on family care planning conferences? Will you adjust your
schedule

to make sure that I can attend the meeting?

* Do you have references I can talk with?

» Can my loved one come on in for a meal to see if he/she fits in and likes the facility?

Attached is a form you can use when touring facilities. This will help you keep track of

which facility you liked best and those you did not care for.

Once a facility has been chosen, there are some definite steps you can take to make the
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process less traumatic on the resident. First, plan the admission carefully. If you know the
resident becomes very difficult to deal with in the late afternoon, plan the admission for
midmorning. Next, complete the admission paperwork before your loved one actually moves
into the facility. This will allow you to spend the first few hours that they are there with them
getting them settled and making them feel secure in their new living environment.

Some practical things you want to be sure to do ... mark every piece of clothing with a
permanent laundry marker. When a facility is washing the clothes for 120 people, it is common
for things to occasionally end up in the wrong room, however you can help ensure getting the
item back if it is properly marked. If you are going to do your loved one’s laundry, post a sign
on the closet door to notify staff and provide a laundry bag where dirty clothes can be placed.
Also, bring in familiar things for the resident so that there is a feeling of home. However,
realize that space is limited especially in a semi-private room.

A very important thing for you to remember is that the staff of the facility is just meeting
your loved one for the first time. They do not know his or her likes or dislikes, or those little
nuances that make providing care go smoother. The best way you can help your loved one is
to tell the staff, in writing, as much information as possible about your loved one ... his/her
likes and dislikes, typical daily schedule, pet peeves, and so on.

It is important that you get to know the people who are caring for your loved one. Most
importantly, stay involved. Let everyone know how much you care and how committed you
are to your loved one’s care. Also understand you will not help your loved one by becoming
anxious or emotional. Assure them that although this is not an ideal situation, you will be
there to assist them in making it as pleasurable as possible.

Nursing Home Evaluation

As you visit nursing homes, use the following form for each place you visit. Don’t
expect every nursing home to score well on every question. The presence or absence of any
of these items does not automatically mean a facility is good or bad. Each has its own
strengths and weaknesses. Simply consider what is most important to the resident and you.

Record your observations for each question by circling a number from one to five. (If a
question is unimportant to you or doesn’t apply to your loved one, leave the evaluation area
for that question blank.) Then total all blanks you checked.

Your ratings will help you compare nursing homes and choose the best one for your
situation. But, don’t rely simply on the numbers. Ask to speak to family members of other
residents. Also, contact the local or state ombudsman for information about the nursing home
and get a copy of the facility’s state inspection report from the nursing home, the agency that
licenses (or certifies) nursing homes or the ombudsman.

Nursing Home Evaluation Form
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Name of Nursing Home:

Date Visited:
Poor === Excellent
l=======01§
The Building and Surroundings
What is your first impression of the facility? 12345
What is the condition of the facility’s exterior 12345
paint, gutters and trim?
Are the grounds pleasant and well-kept? 12345
Do you like the view from residents’ rooms and 12345
other windows?
Do residents with Alzheimer’s disease live in a 12345
separate Alzheimer’s unit?
Does the nursing home provide a secure outdoor area? 12345
Is there a secure area where a resident with Alzheimer’s 12345
disease can safely wander on walking paths?
Are there appropriate areas for physical therapy and 12345
occupational therapy?
Are facilities for barber or beauty salon services available? 12345
Is there a well-ventilated room for smokers? 12345
What is your impression of general cleanliness 12345
throughout the facility?
Does the facility smell clean? 12345
Is there enough space in resident rooms and 12345
common areas for the number of residents?
How noisy are hallways and common areas? 12345
Is the dining area clean and pleasant? 12345
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Is there room at and between tables for both residents 12345
and aides for those who need assistance with meals?

Are common areas like lounges and activity rooms in use? 12345

Are residents allowed to bring pieces of furniture 12345
and other personal items to decorate their rooms?

The Staff, Policies and Practices

Does the administrator know residents by name and speak 12345
to them in a pleasant, friendly way?

Do staff and residents communicate with cheerful, 12345
respectful attitudes?

Do staff and administration seem to work well with each 12345
other in a spirit of cooperation?

Do residents get permanent assignment of staftf? 12345

Do nursing assistants participate in the resident’s care 12345
planning process?

How good is the nursing home’s record for employee retention? 12345
Does a state ombudsman visit the nursing home on a regular basis? 12345
How likely is an increase in private pay rates? 12345
Are there any additional charges not included in the daily or 12345

monthly rate?

Residents’ Concerns

What method is used in selecting roommates? 12345
What is a typical day like? 12345
Can residents choose what time to go to bed and wake up? 12345
Are meaningful activities available that are appropriate 12345
for residents?

If activities are in progress, what is the level 12345
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of resident participation?

Can residents continue to participate in interests like 12345
gardening or contact with pets?

Does the nursing home provide transportation for 12345
community outings and activities?

Is a van or bus with wheel chair access available? 12345

Do residents on Medicaid get mental health services or 12345
occupational, speech or physical therapies if needed?

What is your impression of the general cleanliness 12345
and grooming of residents?

How are decisions about method and frequency of bathing 12345
made?

How do residents get their clothes laundered? 12345
What happens when clothing or other items are missing? 12345
Are meals appetizing and served promptly at mealtime? 12345
Are snacks available between meals? 12345
If residents call out for help or use a call light, 12345

do they get prompt, appropriate responses?

Does each resident have the same nursing assistant(s) 12345
most of the time?

How does a resident with problems voice a complaint? 12345
Do residents who are able to participate in care plan meetings? 12345
Does the nursing home have an effective resident council? 12345

Family Considerations

How convenient is the nursing home’s location to family 1 23 4 5
members who may want to visit the resident?

Are there areas other than the resident’s room where 1 234 5
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family members can visit?
Does the facility have safe, well-lighted, convenient parking? 1234 5
Are hotels/motels nearby for out-of-town family members? 123 4 5

Are area restaurants suitable for taking residents 1 234 5
out for a meal with family members?

How convenient will care planning conferences be for 123 4 5
interested family members?

Is an effective family council in place? 123 45

Can family/staff meetings be scheduled to discuss and work 1234 5
out any problems that may arise?

Can residents choose what time to go to bed and wake up? 1 234 5

Are meaningful activities available that are appropriate 123 4 5
for residents?

Total Score:




How to Get Good Care in a Nursing Home

Once you find a nursing home placement for your loved one, you can begin the process
of easing the transition from one level of care to another.

The most important way you can help is to ensure that your loved one gets good care in
the new environment.

If you have been providing some or all of your loved one’s care, you’ll notice a change in
your role. Rather than functioning as a caregiver, you’ll instead become a care advocate.

You will still be caring for your loved one, but in a new way.

Your key roles are to participate in planning for your loved one’s care and in frequent
communication with the nursing home staff.

Care Planning

The care planning process begins with a baseline assessment. This assessment occurs
soon after a resident moves into a nursing home, certainly within the first two weeks.

A team from the nursing home which may include a doctor, nurse, social worker,
dietitian
and physical, occupational or recreational therapist, uses information from both the resident
and the family about the resident’s medical and emotional needs.

This baseline assessment then becomes the yardstick against which the caregivers can
measure the resident’s progress.

The team asks family members about the resident’s medical, psychological, spiritual and
social needs. You can also contribute information about your loved one’s preferences and
usual routine. For example, you might tell the staff, “Dad likes to listen to the radio as he
falls asleep. He’s been doing this since I was a child.”

During the assessment process, you can help by making your own list of your loved
one’s needs and giving the list to a member of the assessment team. For example, you may
have noticed signs of depression along with symptoms of Alzheimer’s. The assessment team
may not notice these signs, so your input will be invaluable.



In the space below list your loved one’s medical needs:

In the space below list your loved one’s psychological needs:

In the space below list your loved one’s spiritual needs:

In the space below list your loved one’s social needs:

In the space below list your loved one’s preferences and usual routines:
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The assessment team uses all the information they gather to develop an individualized
formal care plan. The care plan defines specific care the resident needs and outlines
strategies the staff will use to meet them. The assessment team meets during the first
month of a new resident’s placement at a care planning meeting. Family members, as
well as the resident, may attend.

When you go to the care plan meeting, bring along a copy of the list of needs you
gave the assessment team earlier. Together, you can discuss your loved one’s needs and
the care plan the team has developed. And, if some need has been overlooked, you can
ensure that the assessment team addresses it during this meeting.

Federal law requires that nursing home care result in improvement, if improvement is
possible. In cases where improvement is not possible, the care must maintain abilities or
slow the loss of function.

For example, if your mother has little problem with language when she moves into
the nursing home, the care plan should include activities that encourage her use of language
unless or until the disease’s progression changes this ability.

The care plan becomes part of the nursing home contract. It should detail the
resident’s medical, emotional and social needs and spell out what will be done to improve
(when possible) or maintain the resident’s health.

According to federal law, nursing homes must review the resident’s care plan every
three months and whenever the resident’s condition changes. It must also reassess the
resident annually. At these times additional care planning meetings are held to update the
resident’s care plan.

For example, if your father had bladder control when he entered the nursing home,
but has become incontinent, this significant change in his status means the nursing home
staff must develop a new care plan that addresses his new need.

As a care advocate, you’ll want to monitor your loved one’s care to be sure the
nursing home is providing the care outlined in the care plan. You may also attend all care
planning meetings, whether regularly scheduled or when held because of a change in
your loved one’s health. This is the best way to ensure that your loved one gets personal
and appropriate care in the nursing home.
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Division of Assets and Medicaid Planning . . .
How to Pay for the Nursing Home Without Going Broke

One of the things that concerns people most about nursing home care is how to pay for it.

There are basically three ways that you can pay the cost of a nursing home:

1. Long Term Care Insurance - If you are fortunate enough to have this
type of coverage, it may go a long way toward paying the cost of the
nursing home. Unfortunately, long term care insurance has only started to
become popular in the last couple of years and most people facing a
nursing home stay do not have this coverage.

2. Pay with Your Own Funds - This is the method many people choose at
first. Quite simply, it means paying for the cost of a nursing home out of
your own pocket. Unfortunately, with nursing home bills averaging
around $4,500 to $5,500 per month in our area, few people can afford a
long term stay in a nursing home.

3. Medicaid - This is a primarily federally-funded and state-administered
program which pays for the cost of the nursing home if certain asset and
income tests are met.

Since the first two methods, (long term care insurance and paying with your own
funds) are self-explanatory, we’ll concentrate on Medicaid and Medicare and on the
process known as division of assets.

What About Medicare?

There is a great deal of confusion about Medicare and Medicaid.

Medicare is the federally-funded health insurance program primarily designed for
older individuals (i.e., those aged 65 and older). There is a limited long term care component
to Medicare. In general, if you’ve had a hospital stay of at least three days, and then you need to
go into a skilled nursing facility (often for rehabilitation), then Medicare may pay for a while.

Typically, in that circumstance, Medicare will pay the full cost of the nursing home
stay for the first 20 days and will continue to pay the cost of the nursing home stay for
the next 80 days, but with a deductible that’s over $130 per day. Often times your
Medicare supplement will pay the cost of that deductible. So in the best case scenario,
Medicare may pay up to 100 days. In order to qualify for this 100 days of coverage,
however, the nursing home resident generally must continue to “improve.”

While it’s never possible to predict at the outset how long Medicare will cover the
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rehabilitation, from our experience it often falls far short of the 100 day standard. But
even if Medicare does cover the 100 day period, what then? What happens after the
100 days of coverage have been used?

At that point, you’re back to one of the other alternatives...long term care
insurance, or paying the bills with your own assets, or Medicaid.

What is Medicaid?

Medicaid is a benefits program which is primarily funded by the federal government
and administered by each state. So the Medicaid rules may vary from state to state.

One of the primary benefits of Medicaid is that, unlike Medicare which only pays
for skilled nursing, the Medicaid program will pay for long term custodial care in a
nursing home.

Custodial care refers to assistance with the activities of daily living (i.e., activities
like dressing, bathing, toileting, preparing meals and so on). The inability of some
older persons to manage these activities on their own often results in the need to move
to a nursing home.

Why Plan for Medicaid?

As life expectancies and long term care costs continue to rise, the challenge
quickly becomes how to pay for these services. Many people cannot afford to pay
$5,000 per month or more for the cost of a nursing home, and those who can pay for
a while may find their life savings wiped out in a matter of months, rather than years.

Fortunately, the Medicaid Program is there to help. In fact, in our lifetime,
Medicaid has become the long term care insurance of the middle class. But the
eligibility to receive Medicaid benefits requires that you pass certain tests on the
amount of income and assets that you have. The reason for Medicaid planning is
simple...you plan so that if you need it, you will be eligible to receive Medicaid
benefits.
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Exempt Assets and Countable Assets:
What Can You Keep and What is at Risk?

To qualify for Medicaid, you must pass some fairly strict tests on the amount of
assets you can keep.

To understand how Medicaid works, we first need to review what are known as
exempt and non-exempt (or countable) assets.

Exempt assets are those which Medicaid will not take into account (at least for the
time being). The laws and Medicaid policy in Georgia change monthly, thus it is imperative that
you consult with an Elder Care Law Firm that focuses its practice on Medicaid benetifs.
Nevertheless, in general, the following are the primary exempt assets:

. The Home, (so as long as the equity is no greater than $500,000).
The home must be the principal place of residence. The nursing home resident may be
required to show some “intent to return home” even if this never actually takes place.

. Household and Personal Belongings such as furniture, appliances, jewelry and clothing.

. One Car, whether married or single. If single, there must be evidence the car is used to
transport the Medicaid recipient to and from medical appointments.

. Burial Plot for you and your spouse, as well as specific pre-paid burial space items.

. Retirement Accounts if receiving the required minimum annual distribution or if owned
by the non-Medicaid qualifying spouse.

. Cash (e.g., a small checking or savings account) not to exceed $2,000 if Single and
$104,400 if married (in 2008).

All other assets which are not exempt (i.e., not listed above) are countable. This
includes checking accounts, savings accounts, CDs, money markets, stocks, mutual
funds, bonds, life insurance policies, second cars and so on. Basically all money and property,
and any item that can be valued and turned into cash, is a countable asset unless it is one of those
assets listed above as exempt.

While the Medicaid rules themselves are complicated and tricky, for a single person
it’s safe to say that you will qualify for Medicaid so long as you have only exempt

assets plus a small amount of cash (i.c., $2,000).

Does this mean that if you’re single and need Medicaid assistance, you’ll have to
spend nearly all of your assets to qualify?
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No. Actually there are a number of strategies which can be used to protect your
estate. For instance, consider the following case study:

Case Study No. 1 — Medicaid Planning for Single People

S ara was a good daughter. For as long as she could remember, she’d been in the role of

caregiver. When she was little, and Mom was hospitalized for three and a half weeks, Sara had
taken over running the family...even though she was only 13. And that wasn’t the only time.

But it seemed like Sara had finally escaped that role, until three years ago when Mom
had a stroke. Since Mom could no longer care for herself, Sara moved back home and took
over Mom’s care. And she’s been doing it for the past three years, but now it’s gotten to the
point where Mom needs more care than Sara can give.

Mom owns a $150,000 house and she would like to give the house to Sara as a way of
saying thank you for all that Sara has done for her. But when Mom and Sara check around,
they’re told that if they gift the house to Sara, Mom will be ineligible for Medicaid for years,
and it may even be a criminal act!

They come to you in tears. You calmly tell them that there’s a provision in the Federal
Law (42 U.S.C. § 1396P (c)(2)(a)) which is binding in Georgia. The law states that you can give
a home to an adult child who resides in the home for at least two years, if the child provided care
which permitted Mom to stay at home rather than in an institution or facility.

In other words, if a child moves back home and cares for a parent, and if that child’s
care has kept the parent out of a nursing home for at least the last two years, then the home
may be given to the child without Medicaid penalties.

So how should Sara document her care for Mom? The best thing would be to keep a log
or journal that sets forth specific incidents or events that, but for the child’s care, might have
resulted in Mom’s institutionalization. For instance, note things like gas burners not being
shut off, water left running in the tub, Mom’s wandering or other medically dangerous
actions.

In addition, it would be helpful to have statements from other family members or
neighbors telling of any events or circumstances that reinforce Sara’s position. Finally, it
would be most helpful to have a letter from a physician and/or visiting nurse or home health
care provider saying that Sara’s care did in fact keep Mom out of the nursing home for at
least two years.

You explain this to Sara and her Mom and they are both delighted that all of Sara’s
good deeds will not go unrewarded. The house may be given to Sara and Mom can still
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qualify for Medicaid.

FY1: There are other situations where the home may be transferred without penalty. They
include transfers to the following:

* the spouse;

* a minor, blind or disabled child;

» a sibling who has an equity interest in the home and who has resided there for at
least one year before the Medicaid applicant became institutionalized.

Division of Assets
Medicaid Planning for Married Couples

Division of Assets is the name commonly used for the Spousal Impoverishment
provisions of the Medicare Catastrophic Act of 1988. It applies only to couples. The
intent of the law was to change the eligibility requirements for Medicaid in situations
where one spouse needs nursing home care while the other spouse remains in the
community, (i.e., at home). The law, in effect, recognizes that it makes little sense to
impoverish both spouses when only one needs to qualify for Medicaid assistance for
nursing home care.

As a result of this recognition, division of assets was born. Basically, in a division of
assets, the couple gathers all of their countable assets, whether owned individually or jointly
with another, and the value of the assets are assessed on a “snap shot” date for eligibility
purposes. For 2008, the couple is permitted to have up to $104,400 ($102,400 for the
community spouse and $2,000 for the Medicaid applicant), regardless of how the assets are
titled. The exempt
assets which we discussed earlier are not counted.

The amount of the countable assets which the at-home spouse gets to keep is called the
Community Spouse Resource Allowance (CSRA).

Each state also establishes a monthly income ceiling for the at-home spouse. This is
called the Maximum Monthly Community Spouse Maintenance Needs Allowance
(MMCSMNA). This permits the institutionalized spouse to divert income to the community
spouse up to a maximum of $2,610 per month (2008), depending on the community spouse’s
income.

If the community spouse does not have at least $2,610 in income, then he or she is
allowed to take the income of the nursing home spouse in an amount large enough to
reach the Maximum Monthly Community Spouse Maintenance Needs Allowance (i.e., up to at
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least $2,610). The nursing home spouse’s remaining income goes to the nursing home. This
avoids the necessity (hopefully) for the at-home spouse to dip into savings each month, which
would result in gradual impoverishment.

To illustrate, let’s assume the at-home spouse receives $800 per month in income. The
institutionalized spouse receives $3,000 per month in income. Thus, the institutionalized spouse
will be able to divert up to $1,810 to the at-home spouse to bring her income up to the maximum
of $2,610 (82,610 - 800 = $1,810). The remaining income received by the institutionalized
spouse, $1,190 will go to the nursing home after his personal needs allowance of $50 is
deducted.

Once again, this does not mean that there are not other planning alternatives which
the couple can pursue. Consider the following case studies:

Case Study No. 2 — Medicaid Planning for Married People

I aalph and Alice were high school sweethearts who lived in Georgia their entire adult lives.

Two weeks ago Ralph and Alice celebrated their 51« Anniversary. Yesterday, Alice, who has
Alzheimer’s wandered away from home. Hours later, she was found sitting on a street curb
talking incoherently. She was taken to a hospital and treated for dehydration.

Ralph comes to see you after their family doctor tells him he needs to place Alice in a
nursing home. He tells you they both grew up during the Depression and have always tried
to save something each month. Their assets, totaling $200,000, not including their house,
are as follows:

Savings Account $15,000

CD’s $45,000

Money Market Account $137,000
Checking Account $ 3,000
Residence (no mortgage) $128,000

Ralph gets a Social Security and Pension checks totaling $1500 each month;
Alice’s check is $450. His eyes fill with tears as he says, “At $5,000 to the nursing
home every month, our entire life savings will be gone in less than 3 years!” What’s
more, he’s concerned he won’t be able to pay her monthly nursing home bill because a
neighbor told him that the nursing home will be entitled to all of their Social Security
checks.

There is good news for Ralph and Alice. It’s possible he will get to keep his income,
Alice’s income, and most of their assets. . . and still have the state Medicaid program pay
Alices’s nursing home costs. While the process may take a little while, the end result will be
worth it.
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To apply for Medicaid, he will have to go through the Georgia Department of Family and
Children Services (DFCS). If he does things strictly according to the way DFCS tells him, he
will have to spend down approximately 2 of their assets (or about $100,000 — the amount in
excess of the CSRA of $104,400), but he will be able to keep his income.

But the results can actually be much better than the traditional spend-down, which
everyone talks about. Ralph might be able to turn the spend down amount of roughly
$100,000 into an income stream for him that will increase his income and meet the
Medicaid spend down virtually right away. In other words, if handled properly she
may be eligible for Medicaid from the first month that she goes into the nursing home.

Please note this will not work in every case. Moreover, Medicaid policy is changing
monthly. That’s why it’s important to have an Elder Care Attorney guide you through the
system and the Medicaid process to find the strategies that will be most beneficial in your
situation. So, he will have to get advice from someone who knows how to navigate the system.
But with proper advice he may be able to keep most of what he and Alice worked so hard for.

This is possible because the law does not intend to impoverish one spouse
because the other needs care in a nursing home. This is certainly an example where
knowledge of the rules, and how to apply them can be used to resolve Ralph and
Alice’s dilemma.

Of course, proper Medicaid planning differs according to the relevant facts and
circumstances of each situation as well as the state law.

Can’t | Just Give My Assets Away?

Many people wonder, can’t I give my assets away? The answer is, maybe, but
only if it’s done just right and in a timely manner. The law has severe penalties for people
who simply give away their assets to create Medicaid eligibility. In Georgia, for example,
every $4,358.57 given away during the three years prior to a Medicaid application creates a
one month period of ineligibility (2007 figure). So even though the federal Gift Tax laws allow
you to give away up to $12,000 per year without gift tax consequences, those gifts could result in
a period of ineligibility for Georgia Medicaid of 2.75 months. In addition, new legislation
enacted on February 8, 2006, states that gifts made after that date will be subject to a five
year look-back period along with other harsh penalties.

Next consider the following case study:

Case Study No. 3 — Can Financial Gifts to Children
Protect Your Assets from Medicaid?

After her 73-year-old husband, Harold, suffers a paralyzing stroke, Mildred and her
daughter,
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Joan, need advice. Dark circles have formed under Mildred’s eyes. Her hair is disheveled. Joan
holds her hand.

“The doctor says Harold needs long-term care in a nursing home,” Mildred says. “I
have some money in savings, but not enough. I don’t want to lose my house and all
our hard-earned money. I don’t know what to do.”

Joan has heard about Medicaid benefits for nursing homes, but doesn’t want her
mother left destitute in order for Harold to qualify for them. Joan wants to ensure that
her father’s medical needs are met, but she also wants to preserve Mildred’s assets.

“Can’t Mom just give her money to me as a gift?”” she asks. “Can’t she give away
$10,000 a year? I could keep the money for her so she doesn’t lose it when Dad
applies for Medicaid.”

Joan has confused general estate and tax laws with the issue of asset transfers and
Medicaid eligibility. A “gift” to a child in this case is actually a transfer and Medicaid
has very specific rules about transfers.

At the time Harold applies for Medicaid, for gifts made prior to February 8, 2006,
the state will “look back™ 3 years to see if any gifts have been made. Gifts made after
February 8, 2006 will be subject to a five year look back. The state won’t let you just
give away your money or your property to qualify for Medicaid. Any gifts or
transfers for less than fair market value which are uncovered in the look-back period
will cause a delay in Harold’s eligibility for Medicaid.

In Georgia, for example, under the old laws every $4,358.57 (2007) given away during
the 3 years prior to a Medicaid application creates a 30 day period of ineligibility. So if Harold
and Mildred give their daughter $10,000, Harold will be ineligible for Georgia 2.29 months.

In addition to the changes in the look back period from three to five years, the new
law also states that the penalty period on asset transfers will not begin until the Medicaid
applicant is in the nursing home and already spent down. This will frustrate the gifting plans of
most people.

So what can Harold and Mildred do? They may be able to institute a gifting
program, save a good portion of their estate, and still qualify for Medicaid. But they
have to set it up just right. The new rules are very “nit-picky”. You should consult a
knowledgeable advisor on how this may be done.

Will | Lose My Home?
Many people who apply for Medicaid benefits to pay for nursing home costs ask this

question. For many, the home constitutes much or most of their life savings. Often it is all
the couple has to pass on to their children.
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Under Medicaid, the home is an exempt asset (so long as the equity is less than
$500,000). This means its value is not taken into account when calculating eligibility for
Medicaid benefits. But under a change made in 1993, (Omnibus Budget Reconciliation Act of
1993) states are required to set up an Estate Recovery Unit to seek recovery of all Medicaid
payments from the estates of those who receive coverage. Because the home is the single largest
asset which a couple can keep, while still qualifying for Medicaid, it is also the main target of
estate recovery in most states.

Here’s how the process works. While the community spouse (i.e., at home) is living in
the home, it remains an exempt asset. But after the deaths of both the community spouse and the
nursing home spouse, the Estate Recovery laws allow the state to demand repayment of benefits
paid to the nursing home spouse. Under OBRA-93, the states have broad authority to seek
payment for Medicaid services rendered from virtually any property owned by the Medicaid
recipient.

Fortunately, there may be ways to protect your property in Georgia. The solutions can
range from re-titling assets to selling or even gifting them. Since the Medicaid rules are
constantly changing, you will need to seek help from an experienced Elder Care Attorney to help
you in your planning.

In Conclusion

As you can see, there are a number of strategies that you can use to qualify for Medicaid
and still preserve some or all of the estate you’ve spent a lifetime building.

These strategies are legal. They are moral. They are ethical. Please be advised,
however, that Medicaid planning requires a great deal of knowledge on the ins and outs of
the system. This is even more true with the new Medicaid laws enacted on February 8, 2006.
Now, more than ever, it’s important to work with an experienced advisor who knows the rules
and can advise you accordingly.

In the previous pages, we’ve talked about how to find the right nursing home, how to
get good care there, and how to pay for it without going broke. But where do you actually
start looking? Where should you begin your search?

You can find nursing home inspection reports and other statistical data on all nursing
homes in Georgia by going to www.Medicare.gov. If you do not have access to the internet, call
one of the agencies listed on page 2 of this guide.
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Seeking Legal Help

Aging persons and their family members often face unique legal issues, including division of
assets and Medicaid planning, property disposition, durable powers of attorney, establishing
guardianship and conservatorship and so on.

The attorney listed below is a member of the National Academy of Elder Law Attorneys, a
professional association of attorneys concerned with improving the availability and delivery of
legal services to older persons.

GEORGIA

The Elder & Disability Law Firm
of Victoria L. Collier, PC
Victoria L. Collier, J.D.

(404) 370-0696

(866) 371-6100 Toll Free

Other members of the National Academy of Elder Law Attorneys may be found by going to
www.naela.com.

“The choice of a lawyer is an important decision and should not be
based solely on advertisements.”

This publication is designed to provide accurate and authoritative information in regard to
the subject matter covered. It is published with the understanding that the publisher is not
engaged in rendering legal, accounting or other professional service. If legal advice or
other expert assistance is required, the services of a competent professional person should
be sought.

Written and published by (some materials written by William G. Hammond, JD and reproduced
with express permission):

The Elder & Disability Law Firm of Victoria L. Collier, PC
Victoria L. Collier, J.D.

160 Clairemont Ave., Suite 440
Decatur, Georgia 30030
404-370-0696

866-371-6100 Toll Free
Website: www.elderlawga.com
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